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October 1, 2003

Via E-Mail and U.S. Postal Service

Marcia M. Waldron
Clerk, United States Court of Appeals for the Third Circuit
21400 U.S. Courthouse
601 Market Street
Philadelphia, PA 19106-1790

RE: Prometheus Radio Project, et al. v. FCC and United States
No. 03-3388 (and consolidated cases)

Dear Ms. Waldron:

The Network Petitioners’ September 30, 2003 letter is unauthorized.  Nor do Rule 28(j),
FRAP, or this Court’s Local Appellate Rules and Internal Operating Procedures contemplate
unsolicited response to petitions for rehearing.  Citizen Petitioners thus face a dilemma, as si-
lence might be deemed acquiescence.  To the extent leave is necessary, Citizen Petitioners re-
spectfully ask the Court to accept this response.

The Network Petitioners incorrectly state that the Eighth Circuit’s new decision was
based “on facts virtually identical to those here.”

The many distinctions between this case and the Eighth Circuit’s case underscore that the
difference between the Prometheus panel majority and dissent is not a dispute as to “the state-
ment of the law;” and that “the controverted issue is solely the application of the law to the cir-
cumstances of the case.”  IOP, 9.3.2.

The decision on review before the Eighth Circuit was styled by the FCC as an “Order on
Remand.”  Here, by contrast, the FCC terminated the two dockets reviewed in Fox and Sinclair
and initiated a new proceeding, with a new docket number, to review all its ownership rules.
The judicial remand in USTA v. FCC, 290 F.3d 415 (D.C. Cir. 2002) was dramatically different,
and the D.C. Circuit closely monitored the proceeding.  The Court entirely vacated two FCC de-
cisions, then granted a limited stay of its vacatur and withheld its mandate based on the FCC’s
stated intent to adopt new rules by the end of 2002.  Order, USTA v. FCC, No. 00-1012 (D.C.
Cir. September 4, 2002).  The FCC sought and received an additional extension of the stay
through February 20, 2003 to complete its actions on remand and issue new rules.  Order, USTA
v. FCC, No. 00-1012 (D.C. Cir. December 23, 2002); Emergency Consent Motion of the FCC to
Extend Partial Stays of Mandates (filed December 4, 2002).  

Another key distinction is that there are two related mandamus petitions pending in the
D.C. Circuit.
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Thus, the discretionary transfer requested is not appropriate and will not interfere with
“continuity in the total proceeding.”  Public Service Commission v. FPC, 470 F.2d 1270 (D.C.
Cir. 1972).

Respectfully submitted,

/s/

Andrew Jay Schwartzman
 Counsel for Citizen Petitioners

cc. Counsel (via email and U.S. Postal Service)



CERTIFICATE OF SERVICE

I, Andrew Jay Schwartzman, certify that, on this 1st day of October, 2003, I caused to have the
foregoing letter served by First Class Mail upon each each party listed below and by email upon
each party whose name is marked by an asterisk:

John A. Rogovin
Daniel M. Armstrong
C. Grey Pash(*)
Jacob M. Lewis
Nandan Joshi
Federal Communications Commission
445 12th Street, S.W.
Washington, DC 20554

Michael D. Hayes 
John R. Feore, Jr.
M. Anne Swanson(*)
Theodore L. Radway
Dow, Lohnes & Albertson, PLLC
1200 New Hampshire, NW
Suite 800
Washington, DC 20036-6802

Donald B. Verilli, Jr.(*)
Ian Heath Gershengorn
Jenner& Block, LLC
601 Thirteenth Street, NW
Washington , DC 20005

Henry L. Baumann 
Jack N. Goodman(*)
Jerianne N. Timmerman
National Association of Broadcasters 
1771 N Street, NW
Washington, DC 20036

Henk Brands(*)
Patrick S. Campbell(*)
Paul, Weiss, Rifkind, Wharton & Garrison LLP
1615 L Street, N. W.
Suite 1300
Washington, DC 20036

Jonathan Blake
Heidi Doerhoff
Robert A. Long, Jr.(*)
Jennifer A. Johnson
Covington & Burling
1201 Pennsylvania Avenue, NW
Washington, DC 20004-2401

Ellen S. Agress
The News Corporation Limited 
1211 Avenue of the Americas
New York, NY 10036

Wade H. Hargrove (*)
Mark J. Prak 
Brooks, Pierce, McLendon, Humphrey & Leonard
1600 Wachovia Capital Center 
150 Fayette Street Mall
Raleigh, NC 27601

Michael D. Fricklas 
Mark C. Morril
Viacom Inc.
1515 Broadway
New York, NY 10036

Maureen A. O' Connell
The News Corporation Limited
444 North Capitol Street.,NW
 Suite 740
Washington, DC 20001

Michael K. Kellogg(*)
Mark L. Evans(*)
Kellogg, Huber, Hansen Todd & Evans P.L.L.C.
1615 M Street, NW
Suite 400
Washington, DC 20036

Lawrence Tu 
Susan Weiner
National Broadcasting Company, Inc.
30 Rockefeller Plaza
New York, NY 10112

Kathryn R. Schmeltzer
Barry H. Gottfried(*)
Paul A. Cicelski 
Shaw Pittman LLP
2300 N Street, NW
Washington, DC 20036

Helgi. Walker(*)
Eve Reed 
Richards Bodolff
John Fiorini
Thomas W. Kirby(*)
Richard E. Wiley
James R. Bayes(*)
Wiley, Rein, & Fielding LLP
1776 K Street NW  
Washington, DC 20006  
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Nancy Garrison(*)
Catherine G. O’Sullivan
Mark Stern
Antitrust Division
U.S. Department of Justice
Patrick Henry Bldg..
601 D Street, NW RM 103  
Washington, DC 20530

F. William LeBeau
National Broadcasting Company, Inc.
1299 Pennsylvania Ave., NW
Washington, DC 20004

John F. Sturm(*)
President and CEO
Newspaper Association of America
1921 Gallows Road
Suite 600
Vienna, VA 22182-3700

Paul Besozzi(*)
Stephen Diaz Gavin
Patton Boggs, LLP
2550 M Street, NW
Washington , DC 20037

Jason Roberts(*)
Irwin & Campbell & Tannenwald, PC
1730 Rhode Island Avenue, NW
Suite 200
Washington , DC 20036

David Honig(*)
MMTC
3636 16th Street, NW
#B-366
Washington, DC 20010

Miguel Estrada
Gibson Dunn & Crutcher, LLP
1050 Connecticut Avenue NW
Washington, DC  20036

 R. Clark Wadlow
Carter Phillips
Mark D. Schneider
James P. Young
Anita L. Wallgren
Sidney Austin Brown & Wood
1501 K Street, NW
Washington, DC 20005

Glenn B. Manishin(*)
Stephanie A. Joyce
Kelley Drye and Warren, LLP
8000 Towers Crescent Drive
Suite 1200
Vienna, VA 22182

Rachel Weintraub
Consumer Federation of America
1424 16th Street, NW
Washington, DC 20036

Gene Kimmelman(*)
Consumers Union
1666 Connecticut Avenue, NW
Washington, DC 20009-1039

Guy Kerr
Senior Vice President/Law and Government
Belo Corp. 
400 South Record Street 
Dallas, TX 75202

David P. Fleming(*)
General Counsel, Gannett Broadcasting
Gannett Co., Inc.
7950 Jones Branch Drive
McLean, VA 22107  

________/s/__________________
Andrew Jay Schwartzman


