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Statement Of Subject Matter Jurisdiction

The Intervenors herein (collectively “MMTC”)V subscribe to the Statement
of Subject Matter Jurisdiction found in the Brief of Prometheus Radio Project
et al. (“Prometheus Main Brief”). The Federal Communications Commission
(“FCC”) also has subject matter jurisdiction over the preservation and promotion

of minority broadcast ownership under 47 U.S.C. §§151, 257 and 309(j) (1996).

Statement Of Appellate Jurisdiction

MMTC subscribes to the Statement of Appellate Jurisdiction in the
Prometheus Main Brief.

Statement Of Interest

Intervenors are trade, consumer, civic and professional organizations. They
include the two largest Hispanic organizations (League of United Latin American
Citizens (“LULAC”) and National Council of La Raza), the organizations
representing the nation’s Hispanic broadcasters (American Hispanic Owned Radio
Association) and minority journalists (UNITY-Journalists of Color, Inc.), and
some of the most respected African American, Asian American and Native
American organizations. Each intervenor participated in the proceedings below.

MMTC seeks, inter alia, (1) an order vacating the FCC’s repeal of the

Failing Stations Solicitation Rule (“FSSR”), which the FCC created to ensure that

U Some pleadings were filed only by intervenor Minority Media and
Telecommunications Council. These have been adopted by each intervenor, who
all participated in FCC MB Docket 02-277 under the name “Diversity and
Competition Supporters.” Petitioner National Council of the Churches of Christ
in the United States was also among the Diversity and Competition Supporters.
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minorities have opportunities to buy television stations; and (2) an order requiring
the FCC, before the stay is lifted, to rule on each of the thirteen proposals
discussed herein. See p. 49 infra. Absent this relief, the FCC’s decisions to
remove protections for minority and disadvantaged business ownership, and to
disregard eight proposals to promote minority and disadvantaged business
ownership and five proposals to generally promote diversity and competition, will
deprive intervenors’ members of (1) broadcast service addressing their needs and
interests, (2) the ability to disseminate their views to the widest possible spectrum
of the American public, and (3) opportunities to become broadcast owners and to

compete fairly with other broadcast owners.

Statement of Issues

1.  Whether, when it repealed FSSR, the FCC erroneously (1) failed to
provide any notice that the FSSR was under review, (2) acted
contrary to congressional direction; (3) failed to consider the reason
the FSSR was created, (4) acted without any record evidence, and
(5) failed to rationally explain its decision.

The Notice of Proposed Rulemaking (“NPRM”)2/ in the MB Docket 02-277

(the “Omnibus Proceeding”) did not mention the FSSR.3/

2/ 2002 Biennial Regulatory Review -- Review of the Commission’s
Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of

the Telecommunications Act of 1996, MB Docket No. 02-277 (Report and Order
and Notice of Proposed Rulemaking), 17 FCC Red 18503 (2002) (“NPRM”),
JA3450.

3/ While discussing a different subject, MMTC identified some of the FSSR’s
advantages. MMTC Ex Parte Letter to Hon. Michael Powell, April 28, 2003
(“MMTC April 28, 2003 Ex Parte”) at 18-19, JA5257-5258; see also id. at 19

n. 37, JA5258 and discussion at 14 n.27 infra.
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In the Omnibus Proceeding’s Report and Order (“R&0”),4/ the FCC repealed the

FSSR. 18 FCC Rcd at 13708 9225, JAO127.

2. Whether the FCC erroneously (1) failed to meaningfully analyze and
rationally review three MMTC proposals aimed at preserving
broadcast ownership by disadvantaged and minority businesses, (2)
failed to mention the existence of the five other MMTC proposals
aimed at preserving broadcast ownership by disadvantaged and
minority businesses; and (3) failed to mention the existence of all
five MMTC proposals aimed at fostering diversity and competition
generally.

The NPRM sought comment on minority ownership, 17 FCC Red at 18521
450, JA3468. MMTC presented eight proposals for ownership by disadvantaged
businesses, including minority businesses, in, inter alia: Initial Comments of
Diversity and Competition Supporters, MB Docket 02-277 (filed January 2, 2003)
(“MMTC Comments”) at 103-20, JA4387-4404, and the MMTC April 28, 2003
Ex Parte at 11-19, JA5250-5258. In the R&O, the FCC rejected one proposal and
postponed action on two others. 18 FCC Rcd at 13634-37 9946-52,
JA0052-0054. It failed to note the existence of the other five proposals aimed at
disadvantaged and minority business ownership.

In the NPRM, 17 FCC Rcd at 18516-26 9933-68, JA3463-3473, the FCC
sought comments on how to promote diversity and competition. MMTC

presented five proposals in, inter alia:. MMTC Reply Comments, MB Docket

4/ 2002 Biennial Regulatory Review -- Review of the Commission’s
Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of

the Telecommunications Act of 1996, MB Docket No. 02-277 (Report and Order

and Notice of Proposed Rulemaking), 18 FCC Red 13620 (2003) (“R&0O”),
JA00376.




4-
01-317 (filed May 8, 2002) (“MMTC Radio Ownership Reply Comments”) at
22-27,JA3463-3441; MMTC Comments at 82-101 and 123-41, JA4366-4385
and JA4405-4421; Reply Comments of Diversity and Competition Supporters,
MB Docket 02-277 (filed February 3, 2003) (“MMTC Reply Comments™) at
17-24, JA4961-4968 and MMTC April 28, 2003 Ex Parte at 6-11, JA5245-5250.
The FCC failed to note the existence of all five proposals.

Statement Of The Case

MMTC subscribes to the Statements of Subject Matter and Appellate
Jurisdiction in the Prometheus Main Brief.

Statement Of Facts

MMTC subscribes to the Statement of Facts in the Prometheus Main Brief,
and offers these additional facts.

I. Broadcast Ownership By Disadvantaged
Businesses, Including Those Owned By Minorities

It is a settled tenet of communications policymaking that minority

ownership is an important consideration in structural ownership rulemakings.

MMTC Comments at 50-60, JA4344-4354.5/ Members of racial minority groups

5/ In 1985, the FCC proclaimed that “our national multiple ownership rules
may, in some circumstances, play a role in fostering minority ownership.”
Multiple Ownership of AM, FM and Television Broadcast Stations (MO&O on
reconsideration), 100 F.C.C.2d 74, 94 (1985). See also 1998 Biennial Regulatory

Review -- Review of the Commission's Broadcast Ownership Rules and Other

Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996
(NOI), 13 FCC Red 11276, 11283 922 (1998) (FCC “has a statutory obligation

under Section 309(j) of the Act as well as an historic commitment to encouraging
minority participation in the telecommunications industry.”)
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control only 1.2% of the asset value of the broadcasting industry. See MMTC
Comments at 17, JA4311. Minority broadcasters are often poorly capitalized.
MMTC Comments at 32-33, JA4326-4327. Further, the FCC’s former policies,
such as licensing segregationists for two generations, exacerbated minority
exclusion from broadcast ownership. Id. at 19-35, JA4313-4329.

Congress has repeatedly taken steps to ensure that the FCC is attentive to
minority ownership,&/ which it regards as “an important factor in diversifying the
media of mass communications...it is hoped that this approach to enhancing
diversity through such structural means will in turn broaden the nature and type

of information and programming disseminated to the public”’Z The Supreme

6/ In the Telecommunications Act of 1996 (“Telecommunications Act”),
Congress (1) provided that the FCC shall “make available, so far as possible, to
all the people of the United States, without discrimination on the basis of race
color, religion, national origin, or sex, a rapid, efficient, Nation-wide, and world-
wide wire and radio communication service,” 47 U.S.C. §151 (1996)
(underscored 1996 language amended original 1934 text); (2) required the FCC to
undertake to eliminate “market entry barriers for entrepreneurs and other small
businesses in the provision and ownership or telecommunications services and
information services,” 47 U.S.C. §257(a) (1996); and (3) provided that in
designing a competitive bidding system for licenses, the FCC shall ensure that
licenses are disseminated “among a wide variety of applicants, including...
businesses owned by members of minority groups and women[.]”) 47 U.S.C.
§309()(3)(B) (1996). Congressional insistence since 1982 that the FCC promote
minority broadcast ownership is detailed in the MMTC Comments at 56-59,
JA4350-4353.

7/ Communications Amendments Act of 1982 -- National
Telecommunications and Information Administration, Pub. L. No. 97-259, H.R.
Conf. Rep. 97-265 (1982) at 26.



Court agrees.8/

The FCC has addressed minority ownership directly, through incentives to
sell stations to minorities,? and indirectly through equal employment opportunity
(EEO) rules.lo/ Minority ownership assumed heightened importance in the
Omnibus Proceeding due to fears that rapid consolidation -- unless

counterbalanced by diversity initiatives and protections -- could force minority

8/ See Metro Broadcasting, Inc. v. FCC, 497 U.S. 547, 580-82 (1990)
(“[e]vidence suggests that an owner’s minority status influences the selection of
topics for news coverage and the presentation of editorial viewpoints, especially
on matters of particular concern to minorities...minority-owned stations tend to
devote more news time to topics of minority interest and to avoid racial and
ethnic stereotypes in portraying minorities.”) Research studies documenting that
minority ownership significantly influences program decisions are collected in the
MMTC Comments at 70-71, JA4364-4365 and MMTC Reply Comments at 9

n. 15.

9/ E.g., Statement of Policy on Minority Ownership of Broadcast Facilities,
68 F.C.C.2d 979, 983 (1978) (creating the Tax Certificate Policy, which allowed
those selling stations to minorities to defer capital gains tax payments. In
Deduction for Health Insurance Costs of Self-Employed Individuals, Pub. L. No.
104-7, §2, 109 Stat. 93, 93-94 (1995), Congress repealed the policy. See MMTC
Comments at 53-54 n. 96, JA4347-4348 (giving history of direct FCC efforts to
promote minority ownership).

10/ See Section 257 Proceeding to Identify and Eliminate Market Entry
Barriers for Small Businesses (Notice of Inquiry), 11 FCC Red 6280, 6306 938
(1996) (“[e]mployment provides...experience that is valuable in attaining
ownership positions”). The FCC has had broadcast EEO rules for most of the
past 35 years; it recently adopted new rules in Review of the Commission’s
Broadcast and Cable Equal Employment Opportunity Rules and Policies (Second
R&O and Third NPRM), 17 FCC Red 24018 (2002) (reconsideration in part
pending) (“2002 EEO Order™).




owners out of the industry.1/

The FCC has used race-conscious policies,12/ as well as race-neutral policies
such as the FSSR, to promote minority ownership.13/ Presently, the FSSR is the
only FCC policy aimed at fostering minority television acquisitions.

The FCC has repeatedly failed to keep its promises to consider new
minority ownership policies. Minority ownership proposals gathered by the FCC
in a 1992 structural rulemaking lay dormant for so long that they were rolled into
the 1995 minority ownership rulemaking -- which also remains dormant.14/

A 1999 rulemaking proposal by Entravision Communications still awaits action.

See pp. 18-19 infra. Two 1999 proposals by MMTC, which the FCC deferred for

1/ MMTC Comments at 17-18, JA4311-4312 (minority television station
ownership dropped from 33 to 20 between 1999, when local TV duopolies were
permitted, and 2002; id. at 45, JA4339 (local radio consolidation authorized in
1992 “halted the growth of minority owned radio in its tracks for four years™); id.
at 46-47, JA4340-4341 (the number of minority radio broadcasters decreased
after further local ownership deregulation in 1996, and the number of minority-
owned stations increased since 1996 only because two public-spirited companies
voluntarily spun off stations to minorities).

12/ E.g., the Tax Certificate Policy; see p. 6 n. 9 supra.
13/ See p. 13 n. 24 infra (discussing FSSR). The constitutionality of the
proposed initiatives is not before this Court, since no party raised constitutional

objections to them and the FCC did not rule on their constitutionality.

14/ See Policies and Rules Regarding Minority and Female Ownership of Mass

Media Facilities, MM Docket 94-149 (NPRM), 10 FCC Rcd 2788 n. 2 (1995)
(“1995 Minority Ownership NPRM™) (incorporating proposals pending from
Revision of Radio Rules and Policies IMO&O and Further NPRM), 7 FCC Rcd
6387, 6391 9421 (1992) (“1992 Radio Rules - Reconsideration”), modified, 9 FCC
Red 7183 (1994)).
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further study in 2001, remain pending and were not mentioned in the R&O. See
pp. 21-25 infra.

The FCC has exhibited a pattern of ignoring rulemaking proposals aimed at
advancing minority ownership.1s/ In a proceeding aimed at deciding who would
colonize the AM “Expanded Band” (1605-1705 kHz), the FCC disregarded the
extensive comments on minority ownership filed by the NAACP, LULAC and
others, who the FCC did not even list in the decision’s Appendix as commenters.
On reconsideration, when the commenters offered a more modest proposal, the
FCC held that this new proposal “should have been submitted earlier as a
comment” -- that is, as part of the same comments the FCC had disregarded.16/ In
the 1992 Cable Act implementation proceeding, the FCC ignored proposals for
minority ownership filed by one of the only two minority owned cable channels,
Caribbean Satellite Network (“CSN”) and failed to list CSN in the decision’s
Appendix as a commenter.L7 In the digital audio broadcasting proceeding, the

FCC did not mention the minority ownership issue despite extensive comments,

reply comments, and a minority market demand study filed by the NAACP,

15/ The FCC’s procedural irregularities in addressing minority ownership over
two generations are summarized in the MMTC Comments at 19-35,
JA4313-4329. See also Comments of MMTC, MM Docket No. 01-317 (filed

March 19, 2002) (“MMTC Radio Ownership Comments™) at 71-104 (more
thorough treatment).

1o/ See Technical Assignment Criteria for the AM Broadcast Service (R&O),
6 FCC Rced 6273 (1991), recon. granted in part and denied in part, 8 FCC Red

3250, 3254 9936-37 (1993).

17/ Implementation of Sections 12 and 19 of the Cable Television Consumer
Protection and Competition Act of 1992 (First R&O), 8 FCC Rcd 3359 (1993).




LULAC and others.18/

In a footnote in the R&O, the FCC said “we believe additional evidence is
necessary, however, before we reach conclusions” on market entry barriers facing
minorities, women and small businesses. 18 FCC Rcd at 13635 n. 70, JA0041.
The FCC did not specify what evidence was missing. Five FCC research studies
(the “Section 257 Studies”), released in 2000, thoroughly documented the extent,
nature, causes and consequences of minority underinclusion in broadcast
ownership.l9 Although it placed twelve other studies in the record and sought
comment on them, the FCC failed to include the Section 257 Studies in the record

or seek comment on them.20/ The R&O contains no evaluation of the Section 257

18/ Establishment and Regulation of New Digital Audio Radio Services, GEN
Docket No. 90-357 (NPRM and Further NOI), 7 FCC Red 7776 (1992).

19/ See MMTC Comments at 29-32, JA4323-4326 (detailing findings); see p. 5
n. 6 and pp. 9-10 supra (discussing Section 257 and Section 257 Studies).

20/ Two months before comments were due, MMTC and the National
Association of Black Owned Broadcasters (“NABOB”) asked the FCC to include
the Section 257 Studies in the record and seek comment on them. MMTC/
NABOB Motion for Extension of Procedural Dates, Expansion of the Scope of
the Proceeding, and Inclusion of Additional Studies in the Record (October 9,
2002) at 1; MMTC Ex Parte Letter, October 26, 2002, JA3668-3669; MMTC/
NABOB Motion for Further Extension of Time (December 9, 2002) at 3. The
FCC responded that the motion “remain[s] pending with the Commission and will
be addressed separately.” Order, DA 02-2989 (Media Bureau, November 5,
2002) at 2 n. 6; JA3827; see also Order, DA 02-3575 (Media Bureau,

December 23, 2002) at 3 n. 12, JA3865. Not until the FCC completed the
Omnibus Proceeding did it rule that it would not put the five studies in the record
or seek comment on them. See R&O, 18 FCC Rcd at 13635 n. 70, JA0052.
Compare FCC Seeks Comment on Ownership Studies, MM Docket 02-277,

17 FCC Red 19140 (2002) (seeking comment upon, and placing in the record,
twelve FCC-commissioned studies on subjects other than minority ownership).
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Studies, despite the fact that they documented the extent, nature, causes and
consequences of minority underinclusion in broadcast ownership, the FCC did not
cite any of this evidence in the R&O. The R&O also lacks even a cursory
mention of an historic May, 2003 public hearing on minority ownership,2l/ in
which the Chairman and three commissioners participated.

The NPRM sought comment on whether and how to promote minority
ownership, acknowledging that “the Commission has historically used the
ownership rules to foster ownership by diverse groups, such as minorities, women
and small businesses.”22/ Similarly, in the R&O, the FCC confirmed that
“[e]ncouraging minority and female ownership historically has been an important
Commission objective, and we reaffirm that goal here.” 18 FCC Rcd at 13634
q46. Yet the R&O lacked any discussion of the potential impact of the FCC’s

decisions to deregulate newspaper crossownership, radio/television

21/ See The Impact of Media Consolidation on Minority Representation and
Ownership, Hearing Transcript, Wayne State University School of Law, Detroit,
Michigan, Monday, May 19, 2003 - 12:00 PM, Presiding: Congressman John
Conyers, Jr., filed May 29, 2003 in MB Docket 02-277. Commissioner Copps
co-presided. Chairman Powell, and Commissioners Abernathy and Adelstein each
provided videotaped statements for the hearing record.

22/ NPRM at 18521 450 (fn. omitted), JA3468. When it began the radio
ownership proceeding, the FCC evidently forgot to mention minority ownership,
an error corrected by an exchange of letters between MMTC and the Chief of the
Media Bureau. See Multiple Ownership of Radio Broadcast Stations in Local
Markets (NPRM), 16 FCC Red 19861 (2001); MMTC Radio Ownership
Comments, Appx. 3. Yet minority ownership went unmentioned again in the
Annual Assessment of the Status of Competition in the Market for the Delivery of

Video Programming (Ninth Annual Report), 17 FCC Red 26901 (2002).
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crossownership, television duopoly and “triopoly” and national television
ownership on minority or disadvantaged business ownership.

In the R&QO’s section on “Minority and Female Ownership Diversity,” the
FCC rejected one proposal and postponed consideration of two others. 18 FCC
Rcd at 13634-52 9946-52, JA0051-0054, discussed at 14-18 infra. The only step
the FCC took to preserve minority ownership diversity was a radio-only policy
that would be triggered by circumstances that apparently seldom arise. There is
no clear indication that the policy will improve disadvantaged business ownership,
minority ownership, or even ownership by those in the FCC’s chosen “small
business” classification. See p. 15 n. 31 infra. The R&O did not mention five
other proposals aimed at preserving minority and disadvantaged business
ownership. See pp. 18-25 infra. Nor did the FCC mention any of five proposals,
designed to promote diversity and competition generally, which would also have
advanced minority and disadvantaged business ownership. See pp. 26-32 infra.

The FCC did not acknowledge that its 1999 deregulation of local television
precipitated a dangerous drop in minority television ownership. See p. 7 n. 11
supra. Nor did it assess the potential consequences of its deregulatory plans on
minority television ownership. Instead, the FCC’s only step with respect to
minority ownership in television was to repeal the only rule created to protect
minority ownership. See pp. 12-14 infra.

Commissioners Copps dissented, R&O, 18 FCC Rcd at 13970-71,

JA0386—0387:
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Although today’s Order recognizes the importance of minority and
female participation, we fail to conduct rigorous analysis of today’s
rules on minorities and women....solutions to this problem will be
harder to come by if media conglomerates proceed now to lock up
control of the scarce licenses to use the public’s airwaves. That is why
these problems need solutions now, not somewhere far down future’s
road.

Commissioner Adelstein also dissented, id. at 13997, JA0416:

We should have made sure we understood the full impact of
consolidation on minority ownership, minority employment, issue
coverage, and the portrayal of minorities before rushing ahead with
massive new consolidation opportunities” (emphasis in original).

II. The Failing Stations Solicitation Rule

In 1999, the FCC created the FSSR in response to concerns of MMTC,
Black Entertainment Television (BET), the Commerce Department’s National
Telecommunications and Information Administration and others that television
duopolies might undermine minority ownership.23/ To ensure that qualified
minority broadcasters and others had a fair chance to learn that certain financially

troubled television stations (“failing,” “failed” or “unbuilt”) were for sale, the

23/ Review of the Commission’s Rules Governing Television Broadcasting
(R&0O), 14 FCC Red 12903, 12936-37 974 (1999) (“Television Duopoly Order”),

recon. granted in part, 14 FCC Recd 20571 (1999), further recon. granted in part,
16 FCC Red 1067 (2001) (“Television Duopoly Second Reconsideration Order”™),
reversed and remanded in part sub nom. Sinclair Broadcast Group, Inc. v. FCC,
284 F.3d 148 (D.C. Cir. 2002) (“Sinclair”), rehearing denied, 2002 U.S. App.
LEXIS 16618 (D.C. Cir., August 12, 2002), rehearing en banc denied, 2002 U.S.
App. LEXIS 16619 (D.C. Cir., August 12, 2002).




-13-

FCC provided that an applicant seeking to duopolize a failing, failed or unbuilt
station:

will be required to give public notification that the station is for sale.
Thus, minorities and women interested in purchasing a station will have
an opportunity to bid. We remain very concerned about the more
general problem of the decline in minority broadcast ownership and
possible mechanisms to increase minority and female ownership in
broadcasting, but nonetheless believe our failed station waiver criteria
serve the public interest. The Commission has made a number of efforts
separate from this proceeding to address minority and female ownership
issues, and we hope to take further steps in this area.24/

The NPRM neither sought comment on the FSSR nor proposed its
repeal.2s/ The two comments cited in the R&O addressed the FSSR only in a

cursory way,26/ and the record contains no evidence that the FSSR was either

24/ TV Duopoly Order, 14 FCC Rced at 12936-37 74 (fns. omitted). It is
undisputed that the FSSR is race-neutral. Compare MD/DC/DE Broadcasters
Ass’n. v. FCC, 236 F.3d 13, 19 (D.C. Cir.), rehearing denied, 253 F.3d 732
(D.C. Cir. 2001), cert denied, 534 U.S. 1113 (2002) (one option of the FCC’s
(then operative) EEO program, under which “licensees remain free...to select
recruitment measures that do not place a special emphasis upon the presence of
women and minorities in the target audience” does not unconstitutionally pressure
broadcasters to recruit women and minorities.)

25/ The paragraphs in the NPRM that identify the local television rules under
review and that seek comment on them do not mention the FSSR. NPRM,
17 FCC Rcd at 18527 473, JA3474; id. at 18528-18535 q975-97, JA3475-3482.

26/ R&O, 18 FCC Rcd at 13707 n. 479, JA0126, citing National Association of
Broadcasters (“NAB”) Comments at 80 n. 148 (JA4429) and Pappas Comments at
14-15. The NAB’s discussion is contained in a short footnote, Pappas’ discussion
consists of a single conclusory sentence. Id. at 15.
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harmful or ineffective.2Z Nonetheless, in the R&O, the FCC repealed the FSSR:

for failed, failing, and unbuilt stations, we retain the existing waiver
standard with one exception. We remove the requirement that a waiver
applicant demonstrate that it has tried and failed to secure an out-of-
market buyer for the subject station. In many cases, the buyer most
likely to deliver public interest benefits by using the failed, failing, or
unbuilt station will be the owner of another station in the same market.
We agree with NAB that the efficiencies associated with operation of
two same-market stations, absent unusual circumstances, will always
result in the buyer being the owner of another station in that market.28/

III. Proposed Initiatives To Advance Minority
And Disadvantaged Business Ownership

MMTC presented eight proposals specifically aimed at advancing minority
and disadvantaged business ownership.

A. Structural Rule Waivers For Cluster Spinoffs

The “Cluster Spinoff Proposal” contemplated that the seller of a

grandfathered local radio station cluster would not have to break up the cluster if

27/ Although unaware that the FCC might be considering repeal of the FSSR,
MMTC invoked the FSSR favorably while arguing for another transactional
transparency policy, which would be aimed at nondiscrimination. See MMTC
April 28, 2003 Ex Parte at 18-19, JA-5257-5258 (“even in a duopoly situation,
the Commission has recognized that an out of market buyer might place more
value on a standalone property than an in-market prospective duopolist™); id.

at 19 n. 37, JA5258 (*“an out of market buyer may plan to build synergies based
on programming or based on regional operations. Those synergies might be just
as attractive from a business standpoint as the synergies flowing from a
duopoly.”) Thus, although the FCC failed to provide notice of the FSSR’s
possible repeal, MMTC did remind the FCC of some of the reasons the FSSR
remains valuable.

28/ R&O, 18 FCC Rcd at 13708 94225, JA0127 (citing, in n. 490, NAB
Comments at 80 n. 148, JA4429).
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it were sold to a socially and economically disadvantaged business (“SDB”).2%/
The FCC adopted a provision for transferring a grandfathered cluster intact, but
determined that small businesses, rather than SDBs, would constitute the class of
eligible buyers. 18 FCC Recd 13810-12 99488-490, JA0196-0197. The FCC
offered a puzzling explanation for its decision, stating that SDB legislation
introduced by Senator McCain3? “contemplates further definition of eligible
purchasers by the Treasury Department after passage, we do not rely on its terms
and therefore, set forth our criteria based on our judgment and the record of this
proceeding.” R&O, 18 FCC Rcd at 13811 n. 1042, JA0230. It did not explain
the relevance of the Treasury Department’s possible involvement, explain what
“judgment” it exercised, or identify what information it relied upon that is in the
“record of this proceeding.” The FCC does not know the number of small
businesses eligible for the cluster spinoffs, or the proportion of disadvantaged or

minority-owned firms in that group.3l/ It appears that the FCC’s cluster spinoff

29/ See MMTC Comments at 107-109, JA4391-4393. A “cluster” is more than
one radio station commonly owned in the same radio market.

30/ MMTC proposed that the FCC adopt the SDB definition found in S.267,
the Telecommunications Ownership Diversity Act of 2003 (108th Cong).

31/ Id., 18 FCC Red at 13913, Appx. G, Final Regulatory Flexibility Analysis,
912, JA0332 (finding that over 95% of commercial radio stations meet the SBA’s
small business definition, but adding that “many radio stations are affiliated with
much larger corporations with much higher revenue, and that in assessing whether
a business concern qualifies as small under the above definition, such business
(control) affiliations are included. Our estimate, therefore likely overstates the
number of small businesses that might be affected by any changes to the
ownership rules” (fns. omitted).
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tool will be seldom used in any event.32/

B. Transactional Nondiscrimination

Transactional discrimination remains a serious problem. MMTC
Comments at 117-118, JA4401-4402; MMTC April 28, 2003 Ex Parte at 16,
JA5255. A Transactional Nondiscrimination Rule would bar intentional
discrimination on the basis of race or gender in the sale of a broadcast station.33/
On its application to the FCC to transfer or assign a station, a seller would certify
that it had not intentionally engaged in race or gender discrimination. MMTC
Comments at 120, JA4404; see also id. at 119-20 n. 199, JA4403-4404 (a simple
box-checked certification should suffice, given the sophistication of media
brokers and counsel). The proposed rule would neither impair the confidentiality
of broadcast transactions nor prohibit the use of non-racial, non-gender criteria to
select potential buyers. See MMTC April 28, 2003 Ex Parte at 11-19,

JA5250-5258. Not a single party opposed MMTC’s proposal.

32/ In his dissent, Commission Adelstein observed that “the transfer of entire
grandfathered clusters to small entities is likely to prove a rare occurrence. As
such, it will do little to offset the damage to new entrants created by today’s
Order as a whole.” R&O, 18 FCC Rcd at 13996, JA0415.

33 MMTC Comments at 115-20, JA4399-4404. A primary purpose of the
rule would be to put an end to pretextual and stereotypical excuses not to solicit
or consider qualified minority potential purchasers, e.g., the belief that

“minorities are only qualified for, or only interested in, urban or Spanish
stations[.]” MMTC April 28, 2003 Ex Parte at 18, JA5257.
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The FCC did not deny that transactional discrimination is a serious
problem. Nonetheless, the FCC did not adopt MMTC’s proposal, holding:

While such a rule is worthy of further exploration, we decline to adopt a
rule without further consideration of its efficacy as well as any direct or
inadvertent effects on the value and alienability of broadcast licenses.
We see merit in encouraging transparency in dealmaking and transaction
brokerage, consistent with business realities. We also reiterate that
discriminatory actions in this, and any other context, is contrary to the
public interest. For these reasons, we intend to refer the question of
how best to ensure that interested buyers are aware of broadcast
properties for sale to the Advisory Committee on Diversity for further
inquiry and will carefully review any recommendations this Committee
may proffer. As soon as the Commission receives authorization to form
this committee we will ask it to make consideration of this issue among
its top priorities.34/

The FCC neither defined “efficacy,” nor explained how additional potential
buyers could have adverse “effects on the value and alienability” of an asset.

C. Structural Rule Waivers For Selling
Stations To Disadvantaged Businesses

In its Initial Comments, MMTC stated:

With the possible exception of lack of access to capital, the
unavailability of quality stations to buy is the single greatest barrier to
the growth of minority owned broadcast companies. Therefore, the
single most important incentive the Commission could create is one that
would allow a company to conclude an otherwise-premature transaction
if it sells stations to socially and economically disadvantaged
businesses.35/

34/ R&O, 18 FCC Rcd at 13637 952, JA0054 (emphasis supplied). The
Advisory Committee on Diversity in the Digital Age (“Diversity Committee™)
was formed on September 29, 2003.

35/ MMTC Comments at 103, JA4387.
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The FCC did not adopt this “Station Sale Waivers” proposal. Instead, the
FCC promised to include the proposal in a subsequent NPRM.36/ No such NPRM
has issued, however.37/

D. Tolling Buildout Deadlines For Selling Expiring
Construction Permits To Disadvantaged Businesses

In a still-pending 1999 petition for rulemaking, Entravision Holdings LLC
(“Entravision”) offered the “Buildout Deadlines Proposal.” Entravision asked the
FCC to allow holders of expiring construction permits to sell them to minority-
controlled entities, or entities agreeing to serve the programming needs of
minority or foreign language groups for at least 80% of their operating time.38/

MMTC supported Entravision’s plan, as it:

36/ R&O, 18 FCC Red at 13636 950 and n. 78, JA0053-0054 (citing Adarand
Constructors, Inc. v. Pefla, 515 U.S. 200, 227 (1995)). The FCC also specified
that twelve informal suggestions of MMTC will be incorporated in the subsequent
NPRM. However, these were nonregulatory in nature and beyond the FCC’s
powers; and MMTC did not direct them to the FCC. See “Twelve Minority
Ownership Solutions,” in MMTC, “Background Materials: Omnibus Media
Ownership Proceeding Stakeholders Meeting,” U.S. Department of Commerce,
November 6, 2002 (cited in the R&O, 18 FCC Rced at 13636 949 and n. 76,

JA0053).

377 Compare R&O, 18 FCC Rcd at 13870-13873 q9657-70, JA0256-0269
(issuing further NPRM on radio market definitions). See pp. 7-10 supra
(describing FCC’s failure to address minority ownership in rulemakings).

38/ See Petition for Rulemaking, Amendment of Section 73.3598 of the
Commission’s Rules -- Entravision Holdings LLC, RM-9567 (filed March 10,
1999). Congress authorized the FCC to establish a time limit for building out
construction permits. 47 U.S.C. §319(a), (b) (1992). The time limit is three
years unless tolled. 47 C.F.R. §73.3598 (2000).
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would be a far superior market mechanism for disposing of expiring
permits than the current plan for automatic expiration. The proposal
allows the FCC to quickly and efficiently place an expiring permit in the
hands of those who the FCC has found are likely to promote diversity
right now.3%/

MMTC also noted that Entravision’s plan would rescue the investments of
permittees who had tried in good faith to build out their facilities, enhance the
likelihood that the public would rapidly receive service, and relieve the FCC of
the burden of putting the allotment out for bids again. MMTC Comments
at 113—-14, JA4397-4398.

The R&O contains no mention of the Buildout Deadlines Proposal.

E.  Structural Rule Waivers For Creating Incubator Programs

The Incubator Proposal, advanced by the FCC itself in 1992 and 1995 and
still pending,40/ would allow a company to acquire more its allowed number of
stations in a market if it establishes a program that substantially promotes
ownership by disadvantaged businesses. MMTC Comments at 103-104, JA4387-

4388. A disadvantaged business could receive management or technical

39/ MMTC Comments at 113, JA4397. MMTC also suggested that to ensure
its constitutionality, SDBs should be the eligible class. Id. at 112-15,
JA4396-4399.

40/ See 1992 Radio Rules - Reconsideration, 7 FCC Red at 6391 921
(“encouraging investment in small business and minority broadcasters is a goal
worth pursuing. Minority broadcasters who have had difficulty acquiring the
resources to become station owners could significantly benefit from such
assistance.”) See id., 7 FCC Rcd at 6391-92 9922-25 for a full discussion of the

Incubator Proposal. The Incubator Proposal was put out for comment again in
the 1995 Minority Ownership NPRM, 10 FCC Rcd at 2791-94 qq15-24.
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