In the
UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Brand X Internet Services, et al., )
) Nos. 02-70518
Petitioners, ) 02-70684
V. ) 02-70685
) 02-70686
Federal Communications Commission ) 02-70879
and the United States of America, ) 02-71425
) 02-72251

Respondents. )

OPPOSITION TO MOTIONSFOR STAY OF MANDATE

Consumer Federation of America, Consumers Union and the Center for Digital Democracy
(“Public Interest Petitioners’) concur in the arguments of Petitioners Earthlink and Brand X in
opposition to the pending motionsfor stay of mandate. To avoid needlessreplication, Public Interest
Petitioners' response is limited to calling attention to two significant points.

First, asPublic Interest Petitioners explained at pages 9-10 of their January 6, 2004 Response
opposing the FCC' srehearing petition, the FCC not only has“forbearance”’ authority, see47 U.S.C.
8160(a), but it hasatwo-year old proposal it couldimplement immediately. Order, 17 FCC Rcd 4898,
4847 (R.E. 159)(2002). Thiswould accomplish the same policy result the FCC has sought by at-
tempting to label cable modem service as an “information service.” Moreover, on March 10, 2004,
the FBI, DEA and Department of Justicefiled aJoint Petition for Expedited Rulemaking which cdls
upon the Commission to address many of the policy issues raised in this case, as well as in other,
related services. Two days later, the Commission set the matter for expedited consideration;
comments on the petition are due on April 12, 2004, and reply comments are due on April 27, 2004.

FCC Public Notice, DA No. 04-700 (March 12, 2004).



Whatever the reason for the Commission’ sfailure to employ its forbearance powers, the fact
isthat the Congress has provided a direct means of avoiding the regulatory scheme which the FCC
has unlawfully sought to ignore. The FCC’ sanalysisisthuslegally deficient and overstatesthe harm
it clamswould transpire absent astay. If the harm were so great, the FCC is free to attempt to use
its forbearance powers. If it is unable to use those powers, Congress must not have shared the
Commission’s views as to the burdens of employing a policy of non-discrimination

The fact that the law enforcement arm of the United States has pressed the FCC to conduct
arulemaking on these issues casts further doubt on the alleged burdensthe FCC facesin the absence
of astay of mandate. In fact, the FCC is going to do much, or al, of the work it claimsto wish to
avoid, and is doing so on a much faster schedule than the Commission suggests would be possible.

Second, Public Interest Petitioners respectfully ask the Court to examine the stay petitions
of the two government respondents for what they do not say as well as for what they do say. In
particular, neither the FCC nor the United States specifically state that the FCC and/or the United
States will in fact file a petition for certiorari.

Inlight of the fact that amotion for stay of mandate “will not be routinely granted...,” Circuit
Advisory Committee Note to Rule 41-1, the possibility that certiorari will not be requested should,
at the least, cast doubt on the merits of the government’ s position and the degree of actual harm that
would accompany issuance of the stay.

Here, too, what isnot said isof import. AsPublic Interest Petitionersshowed intheir January
6, 2004 Response, at pp. 7-8, it is a matter of record that the United States did not petition for
rehearing in this matter, and that several components of the Department of Justice have expressed

opposition to the FCC'’ s classification of cable modem and other broadband servicesas*information
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services.” Indeed, the New York Times has reported that
the Justice Department tried to block the FCC from appealing a decision by a
three-judge pand of the United States Court of Appealsfor the Ninth Circuit, sitting
in Seattle, because of the problems it could pose for law enforcement....

It also reported that
officidsfrom the Justice Department, the F.B.I. and the drug agency warned officials
of the FCC that the commission’s regulatory rulings on high-speed Internet access

through cable systems “ suffers from statutory interpretation problems’ and “ directly
threatens’ the ability to apply the law permitting them to monitor suspects...

“ Easing of Internet Regul ations Challenges Surveillance Efforts,” New Y ork Times, January 22, 2004,

page Al [aso accessible at 2004 WL 59680958].

Also hidden inthe carefully couched language of the government stay motionsisthe fact that
the Department of Justice hashistorically taken the position that the FCC lacksindependent litigating
authority inthe Supreme Court, see 28 U.S.C. 8516, and that it may filea petition for certiorari only
with the consent of the Solicitor General. See Devins, “Unitariness and Independence: Solicitor
Genera Control Over Independent Agency Litigation,” 82 Ca L. Rev. 255, 293-295 (1994). Inlight
of the Department of Justice's publically expressed discomfort with the FCC’' s decision below, it is
quite uncertain that acertiorari petition will befiled at all, or that an FCC petition, if permitted, will

be supported by the United States.



CONCLUSION
There are too many uncertainties for this Court to conclude that the motions meet the high
standard required to justify a stay of mandate. They should be denied.
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